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Court of Appeals of the District of Columbia. 


No. 3231. 


I'Kanklix K. Lane, tfcc., et al., Appellants, 


vs. 


L. S. ex Kel. Allen L. Newton. 


a Supreme Court of the District of Columbia. 

At Law. No. 61536. 

The United States of America ex Kel. Allen L. Newton 

Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman. 
(Commissioner of tin* General Land Office, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were liled and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition. 

Filed August 5, 1918. 

Tn the Supreme Court of the District of Columbia. 

At Law. 61536. 

Tiie United States of America ex Kel. Allen L. Newton 

vs. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman. 
Commissioner of the General Land Office. 

The petition of the United States on the relation of Allen L. New¬ 
ton, respectfully represents: 

I. 

That Allen L. Newton is a citizen of the State of Washington and 
brings this his petition for mandamus against Franklin K. Lane, a 
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citizen of the Stale of California, residing in the District of Colum¬ 
bia in resi.eet of the matters and things hereinafter set forth, anil 
day Tollman, a citizen of the State of Nevada, residing in the Ins- 

triet of Columbia. 


It 


That at the several times hereinafter referred to, said respondents 
were and they still are, respectively, Secretary of the Department ot 
the Interior of the United States, and Commissioner ot the General 
band Office, and as such officers had and have, under the general 
supervision of the said Secretary of the Interior, charge of the admin¬ 
istration of the laws of the United States relating to public lands, and 
that said respondents are sued in their official capacity aioresaid as 
hereinafter set forth. 

111 . 

That the plat of survey of Township 2d north, Range 10 east, 
within the Seattle land district, in the State of Washington, 
') was duly tiled in the local land office Sept. 8, 1004, where¬ 
upon the public lands in said township became subject to 
entrv and disposition under the homestead laws of the United States 
and On that day your petitioner, Allen L. Newton, tiled in the local 
land office at Seattle, his application and accompanying showing as 
required bv the homestead laws and the lawful regulations of the 
land Department for the entrv of the Northeast quarter of the 
Southwest quarter, West half Southwest Quarter, and Southwest 
Quarter Northwest Quarter, Section 20, Township 2d North Range 
10 East, which application was accompanied by the lawful tees and 
was duly received, and thereby entry was made of the lands under 

the homestead laws. 


i 

■V i 






That after due notice bv publication, your petitioner submitted 
proof in commutation of his homestead entry and paid the purchase 
price, whereupon receiver's receipt and certificate of final entry were 
issued to him Nov. 21, 1004. 


That at the expiration of two years from the issuance of the re¬ 
ceiver’s receipt on final entry, no contest, protest or other proceeding 
had been instituted against petitioner's said final entry; that on Nov. 
27, 1008, more than four years after the issuance of the receiver s 
receipt on final entry, proceedings were directed against your peti¬ 
tioner’s said homestead entry, urging failure to comply with the 
homestead law in the matter of residence and cultivation, and on 
these proceedings vour petitioner’s homestead entry was ordered can¬ 
celled March 23, 1012. Thereafter, a petition was filed in- 
;> voking the supervisory authority of the Secretary of the Inte- 
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U. S. EX REL. ALLEN L. NEWTON. 

rior for tlio reinstatement and patenting of your petitioners 
said homestead entry, based upon the proviso to Section 7 of the Act 
ot March 8, 1801, (2b Stats., 1005, 1000), which reads: 

“That after the lapse of two years from the date of the issuance of 
the receiver’s receipt upon the final entry of any tract of land under 
the homestead, timber-culture, desert-land, or pre-emption laws, or 
under this act, and when there shall be no pending contest or protest 
against the validity of such entry, the entryman shall he entitled to 
a. patent conveying the land by him entered, .and the same shall he 
issued to him.” 

VI. 


That such further proceedings were thereafter had resulting in an 
order by the Secretary of the Interior dated May 14, 1918, and ad¬ 
dressed to the Commissioner of the General Land Office, ordering the 
reinstatement and patenting of your petitioner’s said entry. A copy 
ot this order is hereto attached marked Petitioner’s Exhibit “A” and 
made a part hereof. 

VIl. 

lhat acting under the said direction of the Secretary 7 of the In¬ 
terior, the Commissioner of the General Land Office under date of 
June 4, 1918, duly approved your petitioner’s entry for patent, and 
patent was about to he issued to your petitioner when, due to the in¬ 
tervention of the Department of Justice upon the request of the Sec¬ 
retary of Agriculture, the issuance of patent to your petitioner has 
been withheld. 

vi i r. 

That notwithstanding the plain and unambiguous terms of the 
proviso to Section i of the Act of March 8. 1891, entitling your peti¬ 
tioner to a patent upon his said homestead entry, and notwithstand¬ 
ing the plain determination by ihe Supreme Court of the 
4 Lnited States in the case of Franklin K. Lane vs. Svan Hog- 
lund, (244 U. S., 174), the patent is being withheld from 
your petitioner upon his homestead entry much to his annoyance, 
concern and material damage, and irreparable injury: 

V herefore, the premises considered, your petitioner pravs: 

1. That a writ of mandamus may he issued and directed to the 
respondents, Franklin K. Lane, Secretary of the Interior, and Clay 
Tailman, Commissioner of the General Land Office, commanding 
them to deliver or cause to be delivered to your petitioner, a patent 
to the land herein described for the land covered by his said home¬ 
stead entry, as by the Act of March 8, 1891, exacted. 

2. For such other and further right or rights, relief or order as to 
the court may seem proper and the nature of petitioner’s case may 
require. 
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To which end petitioner prays that a rule may issue requiring the 
respondents herein, Franklin K. Lane, Secretary of the Interior and 
Clay Tallman, Commissioner of the General Land Office, to show 
cause, if any they have, why the writ of mandamus should not issue 

herein as prayed. tjrWTON. 


State of Washington, 

Count if of Ring, ss: 

Allen L. Newton, being duly sworn, deposes and says that lie is the 
petitioner herein; that he has read over and knows the matteis al¬ 
leged in said petition to be true except such matters as are alleged on 

information and belief, and as to those he believw they are true 

ALLEN L. NEW ION. 

Subscribed and sworn to before me this 30th day of July, 
1918. 
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SEAL. 


ALEX. BRITTON, 
EVANS BROWNE, 

E. W. CLEMENTS, 
Attorneys. 


E. C. EG LIN, 

Xotary Public in and for the State of 

Washington, Residing at Seattle. 


Petitioners Exhirit “A. ’ 
Department of the Interior, 
Washington. 


1). 18101. 


May 14, 1918. 


Ex parte Allen L. Newton. 


“R.” 

Seattle 0782. 
Canceled homestead 
entry reinstated. 
Patent to issue. 


Petition for the Exereise of Supervisory Authority. 

The lands involved herein are the N. E. S. W. 14. W. V-j S. 
W. y 4 , and S. W. y 4 N. W. V 4 , Sec. 20, T. 23 N., R. 10 E., Seattle, 
Washington, land district. The township plat of survey was filed 
September 8, 1904, and on the same day Allen L. Newton made 
homestead entry for the above described land, alleging settlement 
about October 1, 1902. Commutation proof was submitted and 
final certificate issued thereon November 21, 1904. 
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The described lands are within the Snoqnahnie National Forest, 
and November 27, 1908, proceedings were directed against the entry 
upon the adverse report of a forest officer, charging, in effect, that 
the entryman had not complied with the law in the matter of 
6 residence and cultivation. As a result of a hearing had 
thereon the entry was held for cancellation by the Commis¬ 
sioner ot the General Land Office on June 27, 1911, which action was 
affirmed by the Department. March 23, 1912, and the entry was can¬ 
celed June 12, 1912. 

January 29, 1918, claimant filed a petition for the exercise of 
supervisory authority of the Secretary, asking that the decision hold¬ 
ing his entry for cancellation be reconsidered and the land patented 
to him under the proviso to section 7 of the act of March 3, 1891 
(2(> Stat., 1095), in view of the decision in the Supreme Court ren¬ 
dered May 31,1917, in the case of Lane v. Hoglund (244 U. S., 174). 

February 11, 1918, the petition was entertained and service thereof 
has been made upon the Solicitor of the Department of Agriculture, 
who has submitted a brief in reply thereto urging that the case 
should not now he reopened on account of the laches of claimant, no 
action in the Department or court having been sought by him for 
the period of more than five years after cancellation of the entry. In 
support of this claim cases are cited in which the Department has 
declined to reopen its final decisions because of a subsequent change 
by the Department in the construction of the law as held at the time 
it was originally adjudicated. 

In view of the decision of the Supreme Court in the Hoglund case, 
supra, and of the fact that no adverse claim to the land has been in- 
claimant’s delay in invoking relief of the Department, 
the cancellation of the entry is vacated, the entry reinstated and pa 
ent will issue. 

(Signed) A LEX ANDER T. VOGELSANG, 

First Assistant Secretarjf. 


7 Rule to Show Cause. 

Filed August 10, 1918. 

* * * * * * * 

Upon consideration of the petition filed in the above entitled case 
it is by the Court this 10th day of August, 1918, ordered: 

That the respondents Franklin K. Lane, Secretary of the Interior, 
and Clay Tallman, Commissioner of the General Land Office, be, and 
they hereby are, required to show cause, if any they have, on or be¬ 
fore the 13th day of September, 1918, at 10 o’clock A. M., why the 
writ of mandamus should not issue as in said petition prayed; Pro¬ 
vided, that a copy of said petition and of this order he served upon 
said respondents on or before the 23rd day of August, 1918. 

“ WILLIAM HITZ, 

Justice. 
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Marshal s lid urn. 


Served u copy of the within rule on Franklin k. Fane, Sect. lnt., 
personally Aug. 14, 1!>1H; Glay Tallman, Com. Gen. Land Olliec, 


personally Aug. 1 •>, 1G1S 


MAURICE SPFAIN, 

U. S. Marshal. 

H. 


Answer of Respondents. 
Filed September 12, 1918. 


Come now Franklin K. Lane, Secretary of the Interior, ami ( lay 
Tallman Commissioner of the General Land Otfice, respondents in 
the above entitled cause, and for answer to the rule to show cause 
whv mandamus should not issue as prayed m relators petition say. 

1 Tliev admit the averments in paragraph I. 

IS •> They admit the averments in paragraph II with this 

exception*; that said respondents were not Secretary of the 
Interior and Commissioner of the General Land Ollice, respective v. 
at anv of the times specified in paragraphs Ill and IN , nor at the 
times* specified in paragraph V prior to the filing of the said motion 
for supervisory authority mentioned m the last specified paragraph. 

;> Thev admit generally the averments in paragraphs 111, l v , , 

VI and VII, but do not concede or admit that the allowance of the 
homestead entry of said relator, Newton, or the issuance of the re¬ 
ceiver’s receipt and certificate of final entry thereon set forth m para¬ 
graphs III and IV, was with full knowledge of the facts with respect 
to said alleged settlement rights, residence and compliance with law 
with respect to said settlement and entry. 

Further, respondents deny that upon the filing of the plat of sur¬ 
vey () f the township specified in paragraph III, the public lands 
therein became subject to homestead entry generally On the con- 
trarv, respondents aver that by reason of a prior withdrawal of said 
lands for forestry purposes, as hereinafter more specifically set forth, 
only such lands became subject to homestead entry, upon which 
there had been prior to.the date of said withdrawal a bona fide settle¬ 
ment made and which had been continued from the initiation 
thereof up to the date of filing application for entry thereof in the 
proper United States land office. 

4 They admit the allegation in paragraph VIII with respect to 
the withholding of patent upon the said homestead entry of relator 
Newton, but with respect to the other allegations contained therein 
sav that they are mere conclusions of law to which they, the said re¬ 
spondents, are not required to answer. 




U. S. EX EEL. ALLEN L. NEWTON. 


/ 


9 5. For a further and complete answer to the rule, the re¬ 
spondents aver that on December 27, 1902, by order of the 

Secretary of the Interior, the lands involved herein with others were, 
with a view to their inclusion in a forest reserve, withdrawn from all 
settlement, entry, sale or other form of disposal. The said order of 
withdrawal excepted from the force and effect thereof valid claims 
upon said lands properly initiated prior to the date thereof. Subse¬ 
quently, by proclamation of the President dated March 2, 1907 (34 
Stat. 3297), said land was made a part of the Washington National 
Forest and said forest is now known and designated as the Snoqual- 
mie National Forest. 

Furthermore, the allowance of his entry, in face of the withdrawal 
of said lands, and the issuance of the receiver's receipt and register's 
linal certificate on the proof tendered in support of said entry, were 
obtained by said relator Newton fraudulently and by false repre- 
sentations and proofs, to the effect that he had made settlement upon 
said lands prior to the withdrawal of said land as aforesaid and that 
he had since said settlement continuously resided upon the same and 
had placed substantial improvements thereon and had cultivated a 
portion of said land and raised crops thereon. 

That the false proofs and representations were made and tendered 
by said Newton with full knowledge of their falsity and with intent 
to deceive the officials of the Land Department and thereby to induce 
them to allow his tendered filing and to accept his final commutation 
proof thereon and to issue to him the receipt and certificate aforesaid. 
The said officials were deceived thereby and did act in reliance upon 
said false and fraudulent representations. 

10 The action of the Land Department in cancelling the home¬ 
stead entry of relator, as averred in his petition, was predi¬ 
cated upon a specific finding by that Department that the entryman 
therein, the relator, Newton, here, had not established and main¬ 
tained residence upon the land covered by his homestead entry. 
Said decision was based upon evidence adduced on behalf of both the 
Government and claimant, Newton, at a hearing conducted pursuant 
to the Rules of Practice of the Land Department. 

The decision of the Department of the Interior, upon the peti¬ 
tion for exercise of supervisory authority by which the cancellation 
of the entry was vacated, the entry reinstated and direction for the 
issuance of patent thereon given, was predicated solely upon the 
ground of that Department’s supposed lack of jurisdiction to enter¬ 
tain the proceedings which resulted in the previous cancellation of 
the entry and was in no way based upon a reconsideration of the evi¬ 
dence in the case or a conclusion that the finding of facts in respect 
to failure to comply with the law, was erroneous. On the contrary, 
the said respondents allege that the evidence in the case clearly sup¬ 
ports the conclusion that the issuance of final receipt and final certifi¬ 
cate was fraudulently procured through false testimony, and if a pat¬ 
ent had been issued upon said relator's entry, it would be the plain 
duty of the respondents to request the Attorney General to institute 
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a suit in tho proper court to secure the annulment anti cancellation 
of such patent. 

In view of the clear, unetjuivocal and convincing evidence of 
fraud bv the said relator in procuring the allowance ot his home¬ 
stead entry and the issuance of the Receivers receipt and Register’s 
certificate thereon, the Attorney General, at the request of the 
11 Secretary of Agriculture and of these respondents, did insti¬ 
tute on September 4, 1018, in the United States Court in and 
for the Western District of Washington, a suit in equity, styled 
United States of America v. Allen U. Newton, Jane Doe Newton, and 
J. M. Rvlev, which said suit is now pending and undetermined, to 
cancel the iinal receipt and certificate issued on the homestead entry 
of the said relator Newton, and to quiet title in the l nited States in 
and to the land covered by said entry. 

Wherefore, having made complete answer to the rule to show cause, 
the respondents pray that the same may he discharged, that the peti¬ 
tion herein filed he dismissed with reasonable costs to these respond¬ 
ents and thev mav he permitted to go hence without day. 

FRANKLIN K. LANE, 

Score tan/ of the Interior. 

CLAY TALLMAN, 

Commissioner of the General La ml Office. 


FRANCIS J. KEARFUL, 

Assistant Attorney General; 
LESLIE C. GARNETT, 

Attorneys for Respondents. 


Distric t of Columbia, ss: 

Franklin K. Lane, Secretary of the Interior, being first duly 
sworn, says that he has read the foregoing answer and knows the 
contents thereof; that the matters and things set forth are true to the 
best of his knowledge and belief. 

FRANKLIN K. LANE, 
Secretary of the Interior. 


Subscribed and sworn to before me this 11th day of September, 
1918. 

f seal. | W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 
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Demurrer. 

Filed September 20, 1918. 


* ***** * 

Comes now the relator by his attorneys, and says that the answer 
of the defendants to the rule to show cause issued in the above cause 
is bad in substance. 
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Points to Be Argued. 

1. The decision of the United States Supreme Court in the case of 
Lane, Secretary of the Interior, vs. Hoglund, (244 U. S., 174), dis¬ 
poses of all matters set forth in the said answer. 

2. The allegations of fraudulent representations by the relator are 
indefinite and insufficient to receive the attention of the court. In 
so far, however, as disclosed they clearly indicate, what would be 
plain on a more definite statement, that they relate solely to the qual¬ 
ity of the residence of the relator upon the land entered under the 
homestead laws and therefore involve a question of compliance with 
the homested law respecting residence, inquiry into which was barred 
after the expiration of two years from the issuance of Receiver’s re¬ 
ceipt on final entry, and cannot be inquired into in these proceedings. 

ALEX. BRITTON, 

F. W. CLEMENTS, 
Attorneys for Allen L. Newton. 


Supreme Court of the District of Columbia. 

Friday, October 25th, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

This cause came on to be heard upon the petition, the rule 
l‘» to show cause, the answer to said rule and petition and de¬ 
murrer to said answer and after argument by the respective 
attorneys of record, was submitted to the Court. Whereupon, the 
same being considered, it is ordered that said demurrer be, and the 
same is hereby sustained, thereupon the respondents by their said 
attorneys elect to stand upon said answer. 

Wherefore, it is considered and ordered that the prayers of the pe¬ 
tition be, and the same are hereby granted and that a Writ of Man¬ 
damus be issued herein directed to the respondents, commanding 
them to deliver or cause to be delivered to the petitioner, a patent to 
the land in said petition described for the land covered by his home¬ 
stead entry, as by the Act of March 3, 1891, enacted. Further, that 
the petitioner recover of said respondents his costs of suit and have 

execution therefor as the same are taxed by the clerk. 

«/ 

From the foregoing, the respondents, by their said attorneys, in 
open court, note an appeal to the Court of Appeals of the District of 
Columbia. 


2—3231 
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Assignment of Errors. 
Filed November 11, 1918. 


Now come Franklin K. Lane, Secretary of the Interior, and Clay 
Tallman, Commissioner of the General Land Office, defendants 
the above numbered and entitled cause, and in connection with their 
petition for writ of error in this cause assign the following errors 
upon which they rely for a reversal of the judgment entered herein 

as appears of record: 

1. That the court erred in sustaining the demurrer to the answer 

of the defendants filed in this cause. 

14 2. That the court erred in not overruling the demurrer to 

the answer tiled in this cause. . - 

:». That the court erred in entering an order awarding a writ ot 

mandamus. . , , _e 

4. That the court erred in not entering an order denying a wilt ot 

mandamus. FRANCIS J. KEARFUL, 

LESLIE C. GARNETT, 
Attorneys for Plaintiffs in Error. 


Designation of Record. 
Filed November 11, 1918. 


For the purposes of the writ of error prayed and allowed herein 
on _ day of-, 1918, the Clerk will please prepare a transcript 

of record including therein the following: 

1 Petition for a writ of mandamus including all exhibits. 

2. Rule to show cause. 

3. Answer of respondents. , . , 

4. Order of court sustaining demurrer and ordering mandamus to 

issue. 

5. Assignment of errors. 

0. Tins prtecipe. FRANCIS J. KEARFUL, 

LESLIE C. GARNETT, 
Attorneys for Plaintiffs in Error. 

O K * 

F. W. CLEMENTS. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive,, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61536 at Law, wherein The 
United States of America ex rel. Allen L. Newton is Plaintiff and 
Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said (Yurt, at the City of Washington, in said District this 
22nd day of November, 1918. 

[Seal Supremo Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
*>281. Franklin K. Lane, &c., et ah, appellants, vs. U. S. ex rel. 
Allen L. Newton. Court of Appeals, District of Columbia. Filed 
Nov. 30, 1918. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia. 

January Term, 1919 . 

Franklin K. Lane, Secretary of the 
Interior, and Clay Tallman, Commis¬ 
sioner of the General Land Office, ap¬ 
pellants, -No. 3231. 

v. 

The Lnited States of America ex rel. 

Allen L. Newton. 

appeal from the supreme court of the district of 

COLUMBIA. 

BRIEF FOR THE APPELLANTS. 

The Secretary of the Interior and the Commissioner 
of the General Land Office by this appeal bring up 
for review the judgment of the Supreme Court of 
the District of Columbia awarding a writ of man¬ 
damus commanding them to issue a patent to the 
petitioner,. Newton, on his homestead entry covering 
certain lands in the State of Washington. 

The case was heard upon the petition of Newton 
(R. 1.), the answer of the Secretary and of the Com¬ 
missioner (R. 6), and the demurrer of the petitioner 
to the answer (R. 8). 

99300—19 - 1 
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The allegations of the petition are, in short, that 
the petitioner had submitted proof in commuta¬ 
tion of his homestead entry under section 2301, 
Revised Statutes, as amended by the act of March 
3 1891 (26 Stat. 1095, 1098), and that final re¬ 
ceipt and certificate of final entry issued to him 
March 21, 1904; that no contest or protest was filed 
within two years and that under the provisions of 
section 7 of the said act the petitioner was thereafter 
entitled to a patent; that more than four years after 
issuance of final receipt proceedings were directed 
against his entry, which was ordered canceled 
March 3, 1912, but was thereafter reinstated and 
ordered to be patented by the Secretary of the In¬ 
terior and the entry was duly approved for patent 
by the Commissioner of the General Land Office 
June 4, 1918, but that patent had been withheld 
upon the intervention of the Department of Justice 
at the request of the Secretary of Agriculture. 

A rule to show cause was issued to which the re¬ 
spondents filed an answer alleging that the lands 
involved were, on November 27, 1902, withdrawn 
from entry by order of the Secretary of the Interior 
with a view to their inclusion in a forest reserve, and 
that by proclamation of the President dated March 
2, 1907, they were made a part of the Snoqualmie 
National Forest; that the allowance of the petitioner’s 
entry in the face of the withdrawal of the said lands 
and the issuance of the receiver’s receipt and regis¬ 
ter’s final certificate were obtained by the entryman 
fraudulently and by false representations and proof 


\ 
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to the effect that he had made settlement upon the 
lands prior to the withdrawal thereof and since said 
settlement had continuously resided thereon and had 
made substantial improvements on and cultivated a 
portion of said lands; that these false proofs and 
representations were made by the relator with full 
knowledge of their falsity and with intent to deceive 
the officials of the Land Department and to induce 
them to allow his filing and accept his final commu¬ 
tation proof and to issue to him the aforesaid receipt 
and certificate; and that the said officials were de¬ 
ceived by said false representations and acted in 
reliance thereon. 

The answer further alleges that the action of the 
Land Department in canceling the homestead entry 
of the petitioner, as averred in his petition, was 
predicated upon a specific finding by that depart¬ 
ment that the entryman had not established and 
maintained a residence upon the land, which finding 
was based upon evidence adduced on behalf of both 
the Government and the claimant, and that the de¬ 
cision of the Department of the Interior upon the 
petition for exercise of supervisory authority by 
which the cancellation of this entry was vacated was 
based solely upon the ground of the department’s 
supposed lack of jurisdiction and was in no way 
based upon a reconsideration of the evidence; but 
that, on the contrary, the evidence in the case so 
clearly supports the conclusion that the issuance of 
final receipt and final certificate was fraudulently 
procured through false testimony, that if a patent 
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had been issued upon the relator’s entry it would be 
the plain duty of the respondents to request the . 
Attorney General to institute suit for its annulment 
and cancellation; and that in view of the clear evi¬ 
dence of the fraud of the relator, the Attorney Gen¬ 
eral, at the request of the Secretary of Agriculture 
and the respondents, instituted in the United States 
Court for the Western District of Washington a suit 
against the relator and others, now pending unde¬ 
termined, to cancel the final receipt and certificate 
and to quiet title in the United States in and to the 

land covered by said entry. 

The petitioner demurred to this answer on the 
ground that the decision of the United States Su¬ 
preme Court in the case of Lane, Secretary of the 
Interior, v. Hoglund, 244 U. S. 174, disposes of all 
matters set forth in the answer and that all inquiry 
in regard thereto was barred after the expiration of 
two years from the issuance of the receiver’s receipt 
on final entry and can not be inquired into in these 
proceedings. 

The Supreme Court sustained the demurrer and 
ordered a writ of mandamus to be issued commanding 
the defendants to issue patent for the land described 
in the petition. 

ASSIGNMENT OF ERRORS (R. 10). 

1. In sustaining the demurrer to the answer of the 
defendants filed in this cause. 

2. In not overruling the demurrer. 
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3. In entering an order awarding a writ of man¬ 
damus. 

4. In not entering an order denying a writ of 
mandamus. 

Propositions. 

In support of the assignment of errors we advance 
the following propositions: 

1. The proviso in section 7 of the act of March 
3, 1891, 26 Stat 1095, 1099, is not a confirmatory 
act, but is an act of limitation and repose and was 
not intended to condone fraud or confirm title in a 
fraudulent entry and an entry obtained by fraud 
can be inquired into by the Secretary of the Interior 
even after two years from the issuance of final receipt 
and before the issuance of patent. 

2. Even though the Secretary of the Interior 
has no jurisdiction after two years after final receipt 
to cancel it for fraud, in a case such as this, where the 
entry is admitted by demurrer to be fraudulent, a 
mandamus will not issue to further, perpetuate or 
confirm the fraud, nor to compel the Secretary of the 
Interior to do a vain thing and issue a patent when 
it would be his duty to immediately ask the Attorney 
General to institute proceedings for its annulment. 

3. In any event, if the Land Department is without 
jurisdiction to inquire into the fraud, the United 
States has the right to invoke the aid of its own courts 
to cancel final receipt and certificate and protect its 
own domain. 




argument. 


I. 

Section 7 of the act of March 3, 1891, is not a 
confirmatory act but a statute of limitations and 
was not intended to condone fraud or confirm 
title in a fraudulent entry nor deprive the Secretary 
of the Interior of jurisdiction to cancel the final 
certificate for fraud. 

The rule for the construction of this statute has 
been very recently clearly stated by the Supreme 
Court in United States v. Whited & Wheless, Limited, 

et al., 246 U. S. 552, 561, as follows: 

What was the intention of Congress, con¬ 
fessedly not clearly expressed, with respect to 
this issue, when it enacted this limitation 

statute ? 

Fundamental to the interpretation of the 
statute which the answering of this question 
renders necessary, lies the rule of law settled 
a as a great principle of public policy that 
the “ United States, asserting rights vested in 
them as a sovereign government, are not 
bound by any statute of limitations, unless 
• Congress has clearly manifested its intention 
that they should be so bound” ( United States 
v. Nashville , Chattanooga & St. Louis Ry. Co., 
118 U. S. 120, 125), and also the fact that this 
principle has been accepted by this court as 
requiring not a liberal, but a restrictive, a 
strict, construction of such statute when it 
has been urged to apply them to bar the rights 
of the Government. Thus, in Northern Pa¬ 
cific Ry. Co. v. United States , 227 U. S. 355, 
367, the limitation in the act of March 2, 1896, 
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c. 39, 29 Stat. 42, was held not applicable 
to a patent erroneously issued for Indian 
lands under a railroad grant, and in La Roque 
v. United States , 239 U. S. 62, 68, the general 
language of the very act we are considering 
was held not applicable to a trust patent for 
Indian reserved lands. 

The Supreme Court of the District sustained the 
contention of counsel for petitioner that this case was 
controlled by the case of Hoglund v. Lane , 44 Court of 
Appeals, D. C. 310, affirmed in Lane v. Hoglund , 244 
U. S. 174. The case, however, is materially different 
from the Hoglund case in that in the latter case there 
was merely a charge that the entryman was not in 
compliance with the law at the time of the withdrawal 
of the land for forestry purposes. There was no 
charge, either in the Land Department or in the 
answer filed in court, that the final receipt and cer¬ 
tificate had been obtained by false and fraudulent 
representations and proof testimoity, made with 
intent to deceive the officials of the Land Depart¬ 
ment. Nor was there any statement in the pleadings 
or in the agreed statement of facts in the Hoglund 
case that the entry had been canceled by the Land 
Department for fraud in obtaining the final receipt 
and certificate. All of these allegations are set up in 
the answer of the respondents in this case, and the 
demurrer, of course, admits their truth. The clear 
distinction between these cases is that in this case 
there were charges and findings of fraud in the pro¬ 
curement of final receipt and in the final proof tes¬ 
timony, while in the Hoglund case there were neither 
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charges nor findings of fraud in the procurement of 
final receipt nor in the final proof testimony. That 
case turned upon the question whether an adverse 
report of the forestry officer, made but not acted upon 
until after two years after the issuance of final re¬ 
ceipt, constituted a “pending contest or protest” 
against the validity of such entry. 

In the Supreme Court of the United States Mr. 
Justice Van Devanter stated the question to be de¬ 
termined as follows, page 176: 

What is meant by a pending contest or pro¬ 
test is the question under the statute. 

And again, on page 178: 

What, then, is the “pending contest or 
protest” which is to exclude a subsisting entry 
from this statute of limitation and repose? 

Manifestly in thus stating the question and de¬ 
claring the act to be a statute of limitation and repose 
the court had no thought of holding that such an act 
was a condonation of fraud prior to the patent, nor 
of thus extending the bar of the statute to cases 
involving fraud where it is not clear that Congress so 
intended. The mischief intended to be remedied and 
“ the situation which prompted the enactment of this 
statute” is clearly set forth in the language of Mr. 
Justice Van Devanter in Lane v. Hoglund , quoting 
from the Harris case (47 L. D. 611) as follows (p. 180): 

The records of this department disclose that, 
during several years preceding 1891, a very 
large number of entries were suspended by the 
General Land Office on vague and indefinite 
suggestions of fraud or noncompliance with 
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law, to await investigation by special agents 
of that bureau. These suspensions were so 
numerous and the force available for inves¬ 
tigation was so insufficient as to create a prac¬ 
tical blockade in the issuance of patents to the 
serious prejudice of bona fide claimants under 
the public land laws. In many instances the 
charge or suggestion upon which the suspen¬ 
sion was ordered had no foundation of fact 
other than the proximity of the land to other 
tracts embraced in entries alleged to be fraudu¬ 
lent or otherwise illegal. The reports of this 
department to the public land committees of 
the Senate and House of Representatives, 
concerning this legislation, and the debates of 
those bodies thereon, leave no doubt of the 
purpose of Congress that said proviso should 
correct the hardship of this situation and pro¬ 
vide against a repetition thereof. 

An analysis of the statute discloses that it was 
intended to expedite the issuance of patents, to 
pi event a practical blockade in the issuance of 
patents to the serious prejudice of bona fide claim¬ 
ants, and not to condone fraud or to confirm title 
in a fraudulent entryman. 

It will be observed that the first part of section 7 
of the act provides that all entries made under 
certain acts, in which proof has been made and 
certificate issued, and as to which there are no 
adverse claims and which are in the hands of bona 
fide purchasers, shall, unless after investigation by 
a Government agent fraud on the part of the pur¬ 
chaser is found, be confirmed and patented upon 
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presentation of satisfactory proof of sale or in¬ 
cumbrance. This portion of section 7 expressly 
confirms title in a bona fide purchaser and thus 
providing for the confirmation of title Congress was 
careful to expressly except from confirmation cases 
where after investigation by the Government agent 
fraud on the part of the purchaser was found. The 
proviso which is asserted as a bar to the Govern¬ 
ment’s right of action is as follows: 

' That after the lapse of two years from the 
date of the issuance of the receiver’s receipt 
upon the final entry of any tract of land under 
the homestead, timber-culture, desert-land, or 
preemption laws, or under this act, and when 
there shall be no pending contest or protest 
against the validity of such entry, the entry- 
man shall be entitled to a patent conveying the 
land by him entered, and the same shall be 
issued to him. 

This proviso is a “ statute of limitation and re¬ 
pose,” and in such a statute of limitation the excep¬ 
tion in* cases of fraud is never expressed, because 
such a qualification is “ universally implied.” State 
v. Stone Cattle Co., 66 Texas, 363, 367. 

Immediately following the proviso in section 7 
are the provisions of section 8, as follows: 

That suits by the United States to vacate 
and annul any patent heretofore issued shall 
only be brought within five years from the 
passage of this act, and suits to vacate and 
annul patents hereafter issued shall only be 
brought within six years after the date of the 
issuance of such patents. 
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If the proviso in section 7 creating a statute of 
. limitations as to unprotested or uncontested entries 
is a confirmatory act and deprives the Secretary of 
the Interior of all jurisdiction other than to issue 
patents thus condoning or confirming fraud, we 
have the anomalous condition that a fraudulent 
entry, where the fraud is discovered after two years 
from the issuance of final receipt but before patent, 
is immediately confirmed, but the fraudulent entry 
which has passed to patent is not barred until six 
years after the issuance of patent, and at least in 
cases of concealed fraud after six years after dis¬ 
covery. 

The Supreme Court has very recently had oc¬ 
casion to examine, discuss, and construe the bar of 
the statute in section 8. United States v. Whited & 
Wheless, Limited, et al., 246 U. S. 552; Exploration 
Company v. United States , 247 U. S. 435. In these 
cases it was urged that section 8 was a confirmatory 
act and a complete bar to any action by the Gov¬ 
ernment, and to sustain this contention • United 
States v. Winona, etc., R. R. Co., 165 U. S. 463, 
United States v. Chandler-Dunbar Water Power Co., 
209 U. S. 447, Louisiana v. Garfield, 211 U. S. 70, 
and Lane v. Hoglund, supra, were relied upon. In 
the Exploration case, the court stated the conten¬ 
tion as follows (p. 446): 

It is the contention of the appellants that 
the statute was intended to bar all actions 
after six years from the date of the issuance 
of the patent, that if for six years the Govern- 
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ment has failed to discover the fraud, no mat¬ 
ter what its diligence in that respect may be, 
its action against the guilty parties is forever 
barred and they may hold in security the 
lands thus obtained by grant from the United 
States by means of fraud perpetrated in de¬ 
fiance of its laws enacted for the disposition of 
the public domain. We are unable to agree 
with this contention. 

There is no express provision in section 8 that a 
cause of action should not be deemed to have ac¬ 
crued until discovery of the fraud, but the court 
said that such was the undisputed rule of courts of 
equity, and that the weight of authority applied the 
same rule to actions at law, and thus quotes Mr, 
Justice Story in Sherwood v. Sutton, 5 Mason, 143, as 
follows (p. 448): 

What, then, is the reason, upon which this 
exception has been established? It is, that 
every statute is to be expounded reasonably, so 
as to suppress, and not to extend, the mis¬ 
chiefs, which it was designed to cure. The 
statute of limitations was mainly intended to 
suppress fraud, by preventing fraudulent and 
unjust claims from starting up at great dis¬ 
tances of time, when the evidence might no 
longer be within the reach of the other party, 
by which they could be repelled. It ought 
not, then, to be so construed, as to become an 
instrument to encourage fraud, if it admits of 
any other reasonable interpretation; and cases 
of fraud, therefore, form an implied exception, 
to be acted upon by courts of law and equity, 
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according to the nature of their respective 
jurisdictions. Such, it seems to me, is the 
reason, on which the exception is built, and 
not merely, that there is an equity binding 
upon the conscience of the party, which the 
statute does not reach or control. 

Lane v. Hoglund was urged by the appellants to 
sustain the contention that the statute of limitations 
therein considered was a complete bar, but the cita¬ 
tion was so clearly inapposite that the court paid no 
attention to the case in its opinion. 

It must be apparent that Congress did not intend 
to place a different statutory bar to the recovery of 
public lands fraudulently acquired when the fraud 
was discovered before the patent issued but two 
years after the issuance of final receipt and when it 
was discovered after the patent issued, and therefore 
it follows that fraud in the acquiring of the final re¬ 
ceipt and certificate impliedly creates an exception 
to the bar of the statute, and the statute was not in¬ 
tended to, and does not, deprive the Secretary of the 
Interior of jurisdiction to cancel the final receipt for 
fraud. 

It is therefore confidently submitted that there is 
in the proviso in section 7, in addition to the excep¬ 
tion in favor of a “pending contest or protest” a 
further exception in the case of fraud on the part of 
the entryman in obtaining the allowance of his entry 
and .the final receipt and certificate. 

It is true that this court, in considering the proviso 
in question in the Hoglund case, held that the act “ is 





a statute of repose affecting and settling the title to 
real estate.” But this language of the court must be 
considered in connection with the facts in the case 
in which it was used, and, as we have pointed out, 
there was simply a petition by the forestry officer 
after two years after final receipt issued, in which he 
asserted on behalf of the Secretary of Agriculture, 
hot that the entryman had perpetrated a fraud upon 
the United States but that at the time of the with¬ 
drawal of the lands for forestry purposes he was not 
in compliance with the law. We insist that the 
language of this court in Lane v. Duncan Townsite 
Company, 44 Court of Appeals, D. C., 63, 66, affirmed 
in 245 U. S. 308, is peculiarly applicable to this case: 

That it is within the supervisory power of 
the Secretary of the Interior to withhold the 
issuance of a patent for public lands when 

he is satisfied that the final certificate has 
been procured by fraud, is well settled. Cor¬ 
nelius v. Kessel , 128 U. S. 456. 

This case is also authority for the proposition that 
it is only in cases where the entry is lawful and no 
question of fraud is involved does the mere minis 
terial duty remain in the Secretary of the Interior, 
the performance of which can be compelled by man¬ 
damus. 
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II. 

Even though the Secretary of the Interior has no 
jurisdiction after two years after final receipt to cancel 
it for fraud, in a case where the entry is admitted to be 
fraudulent, a mandamus will not issue to further, 
perpetuate, or confirm the fraud and compel the 
Secretary to do a vain thing. 

The petitioner admitting the fraud does not come 
into court with clean hands. 

But mandamus is not a writ of right. It 
issues to remedy a wrong, not to promote one, 
and will not be granted in aid of those who do 
not come into court with clean hands. Turner 
v. Fisher, 222 U. S. 204, 209. 

This case was United States v. Fisher in this court 
(39 App. D. C. 176), in which there was an appeal 
from the judgment of the Supreme Court of the Dis¬ 
trict overruling the demurrer to the amended answer 
of the Secretary of the Interior in a mandamus pro¬ 
ceeding. After setting out that the answer averred 
that the entryman, Cox, had confessed that the entry 
was fraudulent, and that the entry was canceled, 
the court said, page 181: 

These facts are admitted, and not avoided 
by the demurrer. This court has recognized 
the rule that the writ of mandamus will not 
go to carry out a transaction tainted with 
fraud. United States ex rel. Laws v. Daven¬ 
port , 34 App. D. C. 502. 
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This court has well expressed the doctrine in Lane 
v. Duncan Townsite Company , 44 App. D. C., 63, 67, 
as follows: 

The writ of mandamus is not a writ of right, 
and the remedy can only be invoked when the 
relief sought possesses sufficient merit to ap¬ 
peal to the sound discretion of the court. The 
party seeking its relief must come into court 
with clean hands, and with a clear legal right 
for which the law affords no adequate remedy. 
The writ will not, therefore, issue to compel 
the performance of a wrong or to confirm or 
perpetuate a fraud. United States ex rel. 
Turner v. Garfield , 33 App. D. C. 195, affirmed 
in 222 U. S. 204. 

This case was affirmed in Duncan Townsite Com¬ 
pany v. Lane , 245 U. S. 308, 311, the court, speaking 
through Mr. Justice Brandeis, saying: 

Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
right, but in the exercise of a sound judicial 
discretion. It issues to remedy a wrong, not 
to promote one; to compel the performance of 
a duty which ought to be performed, not to 
direct an act which will work a public or private 
mischief or will be within the strict letter of the 
law but in disregard of its spirit. Although 
classed as a legal remedy, its issuance is largely 
controlled by equitable principles. The re¬ 
lator having itself only an equity seeks the aid 
of the court to clothe it with the legal title 
as against the United States, wilich now holds 
both the legal title and the equity, to have set 
aside an allotment certificate secured by fraud. 
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A writ of mandamus will not be granted for 
such a purpose. See Turner v. Fisher , 222 
U. S. 204. The judgment of the Court of Ap¬ 
peals is affirmed. 

To issue a mandamus in this case is to hold that 
where the fraud of the entryman is brought to the 
notice of the Secretary of the Interior before patent 
issues but after two years after the issuance of the 
final receipt, he must sit quietly by and permit the 
fraud to be approved, confirmed, and perpetuated by 
the issuance of patent. This means that after the 
expiration of this two-year period the fraudulent 
entryman may notify the Secretary that he is not a 
citizen of the United States, although he has sworn 
that he was, or, to put an extreme case, that he is an 
alien enemy, yet, if only a ministerial duty remains 
in the Secretary, he must violate the law and issue a 
patent to such fraudulent entryman. The issuance 
of a patent lender such circumstances, after full notice 
and knowledge of the fraud, raises a serious question 
as to the right thereafter to sue to cancel a patent on 
the ground of fraud which was issued in spite of the 
fraud. But even if such a suit will lie, the remedy is 
not adequate to protect the rights of the United 
States. The defenses to such a suit can not be antici¬ 
pated, but it is apparent that such a defense as that 
of a bona fide purchaser might result in defeating the 
Government’s right to recover its domain. This 
answers the contention that the Secretary should sit 
quietly by and permit the patent to issue and then 
ask the Attorney General to institute suit. If further 





18 


answer be necessary, it is found in the language 
adopted by Mr. Justice Lamar in speaking for the 
court in Knight v. United States Land Association , 

142 U. S. 161, 178: 

For example, if, when a patent is about to 
issue, the Secretary should discover a fatal 
defect in the proceedings, or that by reason of 
some newly ascertained fact the patent, if 
issued, would have to be annulled, and that it 
would be his duty to ask the Attorney General 
to institute proceedings for its annulment, it 
would hardly be seriously contended that the 
Secretary might not interfere and prevent the 
execution of the patent. He could not be 
obliged to sit quietly and allow a proceeding 
to be consummated which it would be im¬ 
mediately his duty to ask the Attorney General 
to take measires to annul. It would not be a 
sufficient answer against the exercise of his 
power that no appeal had been taken to him 
and therefore he was without authority in the 
matter. 

See also Cornelius v. Kessel , 128 U. S. 456. 

It is manifest, therefore, that it is a prostitution of 
the principles of equity which control the issuance of 
this extraordinary writ, Duncan Townsite Compaixy v. 
Lane, supra, to compel the Secretary of the Interior 
to do a vain thing and confer the legal title upon the 
fraudulent claimant, then to be relegated to the juris¬ 
diction where the land is situated to cancel the patent, 
with the risk that by such procedure the Govern¬ 
ment’s right to its public domain might be forever 

lost. 
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III. 

In any event, if the land department is without 
jurisdiction to inquire into the fraud, the United 
States has the right to invoke the aid of its own 
courts to cancel final receipt and certificate and 
protect its own domain. 

While we earnestly insist that it is the duty of the 
Secretary in this case, where the entry w as fraudulent, 
to withhold the patent, and that a mandamus should 
not issue to promote fraud, we further insist that if 
there is nothing remaining in the Secretary after the 
lapse of two years after the issuance of final receipt 
but the ministerial duty to issue the patent, and the 
Land Department has lost jurisdiction to prevent the 
entryman from being clothed with legal title to the 
land, jurisdiction exists somewhere to prevent this 
fraud. If the Land Department is without jurisdic¬ 
tion to prevent it, then the United States has the 
right to invoke the aid of its courts of equity in the 
jurisdiction where the land is located to prevent the 
fraudulent relator, having himself only an equity, 
from being clothed “ with the legal title as against the 
United States, which now holds both the legal title 
and the equity to have set aside ’’ the final receipt 
and certificate secured by fraud. Duncan Townsite 
Company v. Lane , supra , page 312. Inasmuch, there¬ 
fore, as the Supreme Court of the District of Columbia 
has no pow T er in this action to grant any relief to the 
Government by way of cancelling or annulling the 
fraudulently acquired final receipt and certificate, it 
should not further entertain the petition for man¬ 
damus. 



CONCLUSION. 


The judgment of the Supreme Court of the District 
of Columbia is erroneous and should be reversed, and 
the petition for mandamus should be denied. 
Respectfully submitted. 

Leslie C. Garnett, 
Attorney, Department of Justice. 






















